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Court of Appeals of the District of Columbia 


No. 5355. [ 

John L. Kirkland, Appellant, 
vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 31948. 


John L. Kirkland, Petitioner, j 


v. 


Commissioner op 


Internal Revenue, Resjpondent. 


Appearances: 

For Taxpayer: John A. Jones (withdrawn), Harvey D. 
Jacob, Esq. ! 

For Comm’r: D. A. Taylor, Esq. 


Docket Entries. ! 

1927. 

Oct. 21. Petition received and filed. Taxpayer notified. 

“ 22. Copy of petition served on General Counsel. (Fee 
paid.) 

Dee. 20. Answer filed by G. C. 

“ 22. Copy of answer served on taxpayer. 1 General Cal¬ 

endar. 

1928. | 

Jan. 30. Notice of withdrawal of J. A. Jones as counsel 
for taxpayer, filed. 

1929. I 

May 27. Notice of the appearance of Harvey: D. Jacob, at¬ 
torney for taxpayer. 

Sep. 19. Hearing set Oct. 22, 1929. j 

Oct. 22. Hearing had before Mr. Morris, Div: 14, on merits. 

Submitted on stipulation. Briefs:due 11/23/29. 
Stipulation of facts filed. 
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Nov. 2. Brief filed by G. C. 

“ 23. Brief filed by taxpayer. 

1930. 

Jul. 22. Findings of fact and opinion rendered. Mr. Mor¬ 
ris, Div. 14. Decision will be entered for the 
Commissioner. 

“ 25. Decision entered. Logan Morris, Div. 14. 

Dee. 20. Stipulation of venue filed. 

“ 20. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

“ 20. Proof of service filed. 

1931. 

Jan. 12. Agreed praecipe filed. 

Now, February 11, 1931, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Oct. 21, 1927, United States Board of Tax 
Appeals. 

Oct. 21, 1927. 

United States Board of Tax Appeals. 

Docket No. 31948. 

John L. Kirkland, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(IT:AAR:B-2:MIR:60-D) dated August 24, 1927, and as 
a basis of its proceeding alleges as follows: 

(1) The petitioner is an individual with his home ad¬ 
dress at McLure Hotel, Wheeling, West Virginia. 

(2) The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the taxpayer on 
August 24,1927. 
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j 

(3) The taxes in controversy are income 1 and profits 
taxes for the calendar year 1925 and for Sixteen Thousand 
Eight Hundred and Thirty-Four Dollars and ^Twenty-Nine 
Cents ($16,834.29), the Commissioner’s findings in regard 
to the calendar year 1924 being accepted. 

(4) The determination of tax set forth in said notice of 
deficiency is based on the following errors: 

(a) The Commissioner is in error in his interpretation 
and application of the law and regulations governing the 
determination of the tax liability resulting from the subse¬ 
quent sale of securities received in a non-taxable exchange; 
that is to say, the Commissioner is in error ih allocating 
the cost of United Baking Company preferred stock over 
the total number of shares of Continental Baking Corpo¬ 
ration stock received in exchange for the above United 
Baking Company preferred stock and bonus no-par-value 
common stock received therewith. 

(6) Assuming the cost of the United Baking Company 
preferred stock should be allocated over the to-al Conti¬ 
nental Baking Corporation shares received in the exchange, 
then— ; 

1. The Commissioner is in error in his method of allo- 
qwation in that the exchange has not been properly fol¬ 
lowed out and the allocation made in accord therewith. 

2. The Commissioner is in error in using the “market” 
value of the Continental Baking Corporation 1 shares at the 
time of the exchange as a fair measure of the relative 
values and the basis of the allocation. 

(5) The facts upon which the taxpayer relies as the basis 
of this proceeding are as follows: 

3 (a) During the calendar years 19221 and prior to 

February 28, 1923 the taxpayer acquired, as an 
original subscriber, 3,300 shares of United Baking Com¬ 
pany preferred stock at a cash cost per shajre of $100.00, 
making a total cost of $330,000.00. 

(b) The taxpayer received as a bonus stock in connec¬ 
tion with this purchase 3,300 shares of no-par-value com¬ 
mon stock of the United Baking Company, j 

(c) The above mentioned bonus no-par-value common 
stock of the United Baking Company, received by the tax¬ 
payer without cost, had no market value at tiie time it was 
received, neither was there any reasonable grounds or basis 
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upon which to base its value, as the stock was a purely pro¬ 
motion stock with no assets back of it. 

( d ) During the calendar year 1924 the taxpayer ex¬ 
changed all of his shares of United Baking Company stock 
for Continental Baking Corporation stock. 

(e) The basis of the exchange of United Baking Com¬ 
pany stock for Continental Baking Corporation stock was 
as follows: 

For each share of United Baking Company preferred 
stock the taxpayer received 1 share of Continental Baking 
Corporation preferred stock and 1 share of Continental 
Baking Corporation class “B” no-par-value common stock. 

For each share of United Baking Company common 
stock the taxpayer received 1 share of Continental Baking 
Corporation class “A” no-par-value common stock and 2 
shares of Continental Baking Corporation no-par-value 
class “B” common stock. 

(/) During the calendar year 1925 the taxpayer sold 
3,300 shares of Continental Baking Corporation preferred 
stock, 1,200 shares of Continental Baking Corporation 
class “A” no-par-value common stock, and 3,700 shares 
of Continental Baking Corporation class “B” no-par-value 
common stock. 

( g ) The taxpayer reecived payment for the above stock 
as shown below: 

No. of shares 

Continental ' Profit 


Class ‘ 

‘A” no-par-value 

Bak¬ 
ing Corp. 

Cost. 

Amount 

reed. 

or loss* 
on sale. 

common 
Class * 

stock. 

■B" no-par-value 

1200 

Bonus 

$140,227.00 

$140,227.00 

common 
Class ‘ 

stock. 

‘B” no-par-value 

2000 

Bonus 

54,152.00 

54,152.00 

common 

stock. 

1700 

Bonus 

48,710.00 

48,710.00 

Preferred 

Stock. 

100 

$10,000.00 

0.158.50 

S41.50* 

Preferred 

Stock. 

200 

20,000.00 

19.452.00 

548.00* 

Preferred 

Stock. 

3000 

300,000.00 

2S5,000.00 

15,000.00* 

Totals . i. 


$330,000.00 

$556,609.50 

$226,090.50 


[♦Red in copy.] 


4 ( h ) The taxpayer reported profit on the sale of 

Continental Baking Corporation stock in the amount 
of $226,69.9.50 for the calendar year 1925, in accordance 
with the provisions of Section 203(6) of the Revenue Act 
of 1926, and Articles 39 and 1574, Regulations 69, and also 
in accordance with the provisions of Section 204(a) (6) 
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of the Revenue Act of 1926, in so far as the same applies 
in this case. 

( i ) The Commissioner computed a profit on sale of Con¬ 
tinental Baking Corporation stock in the amount of $362,- 
473.80. 

(6) Wherefore, the petitioner prays that this Board may 
hear the proceeding and determine that the taxpayer has 
correctly reported the profit arising from sales of Conti¬ 
nental Baking Corporation stock and that there is no de¬ 
ficiency due from the taxpayer for the year 1925. 

(Signed) JOHN A. JONES, C. P. A., 

Agent for Petitioner, 

211-12 Riley Law Building, Wheeling, W. Va. 

State of West Virginia, 

County of Ohio, ss: 

John L. Kirkland being duly sworn says tjhat he is the 
petitioner named in the foregoing petition and as such is 
duly authorized to verify the foregoing petition and is 
familiar with the statements therein contained and that 
the facts therein stated are true. 

(Signed) JOHN L. KIRKLAND, 

McLure Hotel, Wheeling, W. Va. 

Subscribed to before me this 20th day of October, 1927. 

[Seal of Clarence J. Yaeger, Notary Public, Ohio 
County, W. Va.] 

(Signed) CLARENCE J. YAEGER, 

Notary Public. 

My commission expires Mar. 24, 1933. 

5 Exhibit A. 

IT :FAR :B2. MLR-60D. j 
Treasury Department, Washington. 

Aug. 24, 1927. 

Mr. John L. Kirkland, j 

e/o McLure Hotel, 

Wheeling, W. Va. 

Sir : ■ I 

The determination of your income tax liability for the 
taxable years 1924 and 1925, as set forth in office letter dated 

2—5355a 
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June 23, 1927, disclosed a deficiency in tax amounting to 
$16,834.29, for the year 1925, and an overassessment 
amounting to $1,194.38, for the year 1924. The adjustments 
made are explained in detail in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United .States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :FAR :B-2-MLR-60D. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfully, 

! D. H. BLAIR, 

Commissioner, 

By-> 

Assistant to the Commissioner. 


Inclosures: Statement, Form A. 
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6 Exhibit A. 

IT :F AR :B-2. MLR-60D. 


Statement. 

Aug. 24,1927. 

In re Mr. John L. Kirkland, c/o McLure Hotel, Wheeling, 
W. Va. 


Year. 

1924 

1925 


Deficiency in tax. | Assessment. 

. i $1,194.38 

$16,834.29 . 


The report of the Internal Revenue Agent I in Charge at 
Huntington, West Virginia, dated December j 20, 1926, has 
been reviewed in connection with the information pre¬ 
sented in conference and approved with the following ex¬ 
ception : 


1925. 

It was stated in the report that an error 1 of $6.00 had 
been made in the computation of the profit from sales re¬ 
ported in Schedule C. 

An examination of the return discloses that while the 
profit from sales was reported as $940.00 ifi Schedule C, 
the correct amount of $946.00 was entered on the face of the 
return, line 6, and included in the net income. 

The net income subject to ordinary taxes, which was ad¬ 
justed in the agent’s report to $73,036.64, has, therefore, 
been decreased by $6.00 to $73,030.64. This adjustment re¬ 
sults in a deficiency of $16,834.29 for 1925 iristead of $16,- 
835.37 as indicated in the report. 

Your contentions with respect to the sale Of stock of the 
Continental Baking Company have been carefully con¬ 
sidered, but this office holds that the basis j prescribed in 
Article 39 of Regulations 69, should not be applied since 
at a date subsequent to their acquisition, you exchanged 
the original shares of United Baking Company stock in 
toto for new shares of Continental Baking Company stock, 
which established a basis for allocation of the original cost. 
It is, therefore, held that the action of the examining officer 
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should be sustained and your contentions are accordingly 
denied. 

7 A summary of the approved adjustment result¬ 

ing in! the deficiency and overassessment shown above 
is as follows: 


1924. 

Capital net gain has been decreased from $35,771.79 to 
$26,436.79 by allowing as additional cost of the Wheeling 
Public Service Company’s bond, attorneys fees in the 
amount of $9,335.00 which was previously disallowed as a 
deduction for business expense in 1923. 

1925. 

Ordinary net income has been reduced by $2,500.00 repre¬ 
senting a loss sustained on worthless securities of the Con¬ 
crete Products and Building Company. This deduction 
was eliminated from capital net loss and applied against 
ordinary income. 

Capital net gain has been increased by $138,274.30 or 
from $216,483.70 to $354,758.00. This adjustment concerns 
the cost of the Continental Baking Company stock and is 
fully set forth in the copy of the Revenue Agent’s report 
furnished you. 

Payment of the deficiency in tax should not be made 
until a bill is received from the Collector of Internal Reve¬ 
nue for your district, and remittance should then be made 
to him. 

The overassessment shown herein will be made the sub¬ 
ject of a certificate of overassessment which will reach you 
in due course through the office of the Collector of Internal 
Revenue for your district and will be applied by that official 
in accordance with Section 284 of the Revenue Act of 1926. 

Now, February 11, 1931, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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8 Filed Dec. 20, 1927. United States Board of Tax 
Appeals. 

United States Board of Tax Appeal^. 

Docket No. 31948. 

j 

John L. Kirkland, Petitioner, 
v. 1 

Commissioner of Internal Revenue, Respondent. 

Answer. j 

Tlie Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: j 

(1) Admits the allegations of paragraph (1) of the peti¬ 
tion. 

(2) Admits the allegations of paragraph (2) of the peti¬ 
tion. j 

(3) Admits that the taxes in controversy; are income 
taxes for the calendar year 1925 amounting to $16,834.29. 

(4) Denies that respondent erred in any of! the respects 

as alleged in paragraph (4), subdivisions (a) and (b) of 
the petition. j 

(5) (a) Admits that during the calendar years 1922 and 

1923 the taxpayer acquired, as an original subscriber, 3300 
shares of United Baking Company preferred stock at a 
cash cost per share of $100.00, making a total cost of 
$330,000.00, as alleged in paragraph (5), subdivision (a) 
of the petition. j 

(5) (b) Admits the allegations of paragraph (5), subdi¬ 
vision (b) of the petition. j 

(5) (c) Denies the allegations of paragraph (5), subdi¬ 
vision (c) of the petition. 

(5) (d-e-f) Admits the allegations of paragraph (5), sub¬ 
divisions (d), (e) and (f) of the petition. 

9 (5) (g) Admits that the taxpayer received pay¬ 

ment for the above stock as shown in the schedule 
contained in paragraph (5), subdivision (g) of the petition, 
but denies the correctness of the amounts shown in column 
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headed “Cost” and in column headed “Profit or Loss on 
Sale”. 

(5) (h) Admits that the taxpayer reported profit on the 
sale of Continental Baking Corporation stock in the amount 
of $226,699.50 for the calendar year 1925, but denies that 
this action is correct. 

(5) (i) Admits the allegations of paragraph (5), subdi¬ 
vision (i) of the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in taxpayer’s petition not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore it is prayed that the appeal be denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

LEROY L. HIGHT, 

Special Attorney, Bureau of Internal Revenue. 

Now, February 11, 1931, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

10 IJ. S. Board of Tax Appeals. Filed at Hearing Oct. 

22, 1929. 

United States Board of Tax Appeals. 

Docket No. 31948. 

John L. Kirkland, Petitioner, 

v. 

Commissioner op Internal Revenue, Respondent. 

Stipulation of Facts. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys of record, that 
the following facts shall be taken as true, provided, how-, 
ever, that this stipulation shall be without prejudice to 
either party to introduce other and further evidence not 
inconsistent with the facts herein stipulated: 

1. That during the calendar year 1922 and prior to 
February 28, 1923, the petitioner acquired as an original 
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subscriber for cash 3,300 shares of United Baking Com¬ 
pany preferred stock with a par value of $100.00 at a cost 
of $330,000.00. 

2. That with the purchase of the preferred stock men¬ 
tioned in paragraph 1 the petitioner received as a bonus 
stock 3,300 shares of no-par-value common stock of the 
United Baking Company. 

3. That the United Baking Company was reorganized 
during the year 1924 under the name of the Continental 
Baking Corporation, authorizing the issue of three classes 
of stock; namely, preferred, class “A” no-par-value com¬ 
mon and class “B” no-par-value common; tljiat at the time 
of the reorganization the petitioner exchanged all of his 
stock of the United Baking Company, acquired as set forth 
in paragraphs 1 and 2 of this stipulation, for Continental 

Baking Corporation stock upon the following basis: 
11 For each share of the United Baking Company 
preferred stock the petitioner received one share of 
Continental Baking Corporation preferred Istoek and one 
share of Continental Baking Corporation class “B” no- 
par-value common stock, and for each share' of the United 
Baking Company no-par-value common stock the petitioner 
received one share of Continental Baking Corporation class 
“A” no-par-value common stock and two shares of Conti¬ 
nental Baking Corporation class “B” no-par-value com¬ 
mon stock, receiving in the exchange a total of 3,300 shares 
of preferred, 3,300 shares class “A” and 9,900 shares of 
class “B” of the Continental Baking Corporation; that the 
above-mentioned exchange was one contemplated by Sec¬ 
tion 203 (b) (2) of the Revenue Act of 1924 jand no gain or 
loss was recognizable in the exchange. 

4. That during the year 1925 the petitioner made the fol- 


lowing sales of stock of the Continental Baking Corpora- 

tion: 

Number 

Amount 


of shares. 

received. 

Preferred stock . 

. 100 

$9,158.50 

Preferred stock . 

. 200 

19,452.00 

Preferred stock . 

. 3,000 

285,000.00 

Class “A” . 

. 1,200 

140,227.00 

Class “B” . 

. 2,000 

54,152.00 

Class “B” . 

. 1,700 

48,710.00 

Total . 


.. $556,699.50 










12 


JOHN L. KXKKLAND VS. 


5. That the market values of said stocks per share at the 
time of the exchange were: 


Preferred . $92.50 

Class “A” . 109.75 

Class “B” . 20.75 


12 6. That the Commissioner of Internal Revenue, in 

determining the gain realized from the aforesaid 
sales, apportioned the cost, 'or $330,000.00, among the 
classes of stock received in exchange, using as a basis there¬ 
for the market values of said stock so received in exchange; 
that in so doing the Commissioner apportioned the original 
cost of one share of preferred and one share of common 
stock of the United Baking Company, or $100.00, among 
one share of preferred, one share of class “A” common 
and three shares of class “B” common of the Continental 
Baking Corporation, the stock received in exchange there¬ 
for, in the same ratio, respectively, that the market value at 
the time of the exchange of one share of preferred, one 
share of class “A” common and three shares of class “B” 
common have to the total market values of said number of 
shares of the Continental Baking Corporation, resulting in 
the following apportionment of cost: 

1 share preferred. 

1 share Class “A” common 

3 shares Class “B” common 
Total . 

7. That it was impracticable to apportion the purchase 
price of the United Baking Company stocks between the 
preferred and common stock purchased from the United 
Baking Company at the time of such purchase. 

(S.) HARVEY D. JACOB, 

Attorney of Record for Petitioner. 
(S.) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 
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Now, February 11, 1931, the foregoing Stipulation of 
Facts certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tap Appeals. 

DAT. SLY. 10-19-29. 

13 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

20 B. T. A. —. I 

United States Board of Tax Appeals. 

Docket No. 31948. 

John L. Kirkland, Petitioner, j 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated July 22, 1930. j 

Where it is impracticable to apportion the total cost of 
preferred and common stock when purchased, but subse¬ 
quently upon a reorganization, petitioner receives stocks 
having known values in exchange for said preferred and 
common stocks, an apportionment of the [ original cost 
should then be made using such known values as a basis for 
the allocation. 

Harvey D. Jacob., Esq., for the petitioner. 

D. A. Taylor, Esq., for the respondent. 

This proceeding is for the redetermination of a deficiency 
in income taxes of $16,834.29 for the calendar year 1925. 
The petition alleges the following errors: 

(a) The Commissioner is in error in his interpretation 
and application of the law and regulations j governing the 
determination of the tax liability resulting; from the sub¬ 
sequent sale of securities received in a non-taxable ex- 
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change; that is to say, the Commissioner is in error in allo¬ 
cating the cost of United Baking Company preferred stock 
over the total number of shares of Continental Baking Cor¬ 
poration stock received in exchange for the above United 
Baking Company preferred stock and bonus no-par-value 
common stock received therewith. 

(b) Assuming the cost of the United Baking Company 
preferred stock should be allocated over the total Conti¬ 
nental Baking Corporation shares received in the exchange, 
then— 

14 1. The Commissioner is in error in his method of 

allocation in that the exchange has not been prop¬ 
erly followed out and the allocation made in accord there¬ 
with. 

2. The Commissioner is in error in using the ‘Market’ 
value of the Continental Baking Corporation shares at the 
time of the exchange as a fair measure of the relative values 
and the basis of the allocation. 

The proceeding was submitted upon the pleadings and a 
stipulation of facts. 


Findings of Fact. 

1. During the calendar year 1922 and prior to February 
28, 1923, the petitioner acquired as an original subscriber 
for cash, 3,300 shares of United Baking Company preferred 
stock with a par value of $100 at a cost of $330,000. 

2. With the purchase of the preferred stock mentioned 
in paragraph 1, the petitioner received as a bonus stock 
3,300 shares of no-par value common stock of the United 
Baking Company. 

3. The United Baking Company was reorganized during 
the year 1924 under the name of the Continental Baking 
Corporation, authorizing the issue of three classes of stock; 
namely, preferred, class “A”, no-par value common and 
class “B”, no-par value common. At the time of the re¬ 
organization the petitioner exchanged all of his stock of 
the United Baking Company, acquired as set forth in para¬ 
graphs 1 and 2 for Continental Baking Corporation stock 
upon the following basis. 

For each share of the United Baking Company preferred 
stock the petitioner received one share of Continental Bak¬ 
ing Corporation preferred stock and one share of Conti- 
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nental Baking Corporation class “B” ho-par value 
15 common stock, and for eacli share of the United 
Baking Company no-par value common stock the 
petitioner received one share of Continental Baking Cor¬ 
poration class “A” no-par value common stbck and two 
shares of Continental Baking Corporation class “B” no-par 
value common stock, receiving in the exchange a total of 
3,300 shares of preferred, 3,300 shares, class “A”, and 
9,900 shares of class “B” of the ContinentaljBaking Cor¬ 
poration. The above mentioned exchange 'Was one con¬ 
templated by section 203 (b)(2) of the Revenue Act of 1924 
and no gain or loss was recognizable in the exchange. 

4. During the year 1925 the petitioner made the follow¬ 
ing sales of stock of the Continental Baking Corporation: 



Number 
of shares. 

Amount 

received. 

Preferred stock. 

Preferred stock ... . 

. 100 

. 200 

| $9,158.50 

! 19,452.00 

285,000,00 
! 140,227.00 

I 54,152.00 
48,710.00 

Preferred stock . 

Class “A” . 

Class “B”. 

Class “B”. 

. 3,000 

. 1,200 

. 2,000 

. 1,700 

Total. 


$556,699.50 

5. The market values of said stocks per share at the time 
of the exchange were: i 

Preferred . 

(Hass “A” . 


. $92.50 

109 75 

Class “B” . 

. 20.75 


6. The Commissioner of Internal Revenue, in determining 
the gain realized from the aforesaid sales, apportioned the 
cost, or $330,000, among the classes of j stock received 
16 in exchange, using as a basis therefbr the market 
values of said stock so received in exchange. In so 
doing the Commissioner apportioned the original cost of 
one share of preferred and one share of common stock of 
the United Baking Company, or $100, among one share of 
preferred, one share of class “A” common and three shares 
of class “B” common of the Continental Baking Corpora¬ 
tion, the stock received in exchange therefor, in the same 
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ratio, respectively, that the market value at the time of the 
exchange of one share of preferred, one share of class 
“A” common and three shares of class “B” common have 
to the total market values of said number of shares of the 
Continental Baking Corporation, resulting in the following 
apportionment of cost: 

Cost. 

$92.50 

1 share preferred. . or $34,972 

$204.50 

$109.75 • 

1 share Class “A*’ common..or 41.493 

$264.50 

$62.25 

3 shares Class ‘B” common..or 23.535 ($7.S45 per share) 

$264.50 - 

Total ....J. $100,000 

7. It was impracticable to apportion the purchase price 
of the United Baking Company stocks between the pre¬ 
ferred and common stock purchased from the United Bak¬ 
ing Company at the time of such purchase. 

In reporting income for 1925 petitioner reported a profit 
on the sale ofi Continental Baking Corporation stock in the 
amount of $226,699.50. The respondent computed the profit 
on the sale of said stock as $362,473.80. 

17 Opinion. 

Morris : Although the petition alleges two errors we have 
but one issue before us, namely, the amount of taxable profit 
derived by petitioner from the sale of Continental Baking 
Corporation stock in 1925. No question of fact being pre¬ 
sented we have only to apply the relevant provisions of the 
taxing statute. 

The Bevenue Act of 1926 provides that: 

See. 1200 (a). The following parts of the Bevenue Act 
of 1924 are repealed, to take effect (except as otherwise 
provided in this Act) upon the enactment of this Act, 
* * *: Title II (called ‘Income Tax’) as of January 1, 

1925, * * *; 

Sec. 204 (a). The basis for determining the gain or loss 
from the sale or other disposition of property acquired 
after February 28,1913, shall be the cost of such property; 
except that— 
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(6) If the property was acquired upon an exchange de¬ 
scribed in subdivision (6), * * * of secjtion 203, the 
basis shall be the same as in the case of the j property ex¬ 
changed, decreased in the amount of any money received 
by the taxpayer and increased in the amount of gain or 
decreased in the amount of loss to the taxpayer that was 
recognized upon such exchange under the law j applicable to 
the year in which the exchange was made. 

Section 203(5)(2) of the Revenue Act of 1924 provides 
that: 

(2) No gain or loss shall be recognized if stock or se¬ 
curities in a corporation a party to a reorganization are, in 
pursuance of the plan of reorganization, exchanged solely 
for stock or securities in such corporation qr in another 
corporation a party to the reorganization. 

In Article 39 of Regulations 65 and 69, tlje respondent 
provides as follows with respect to items to tie included in 
gross income: 

18 * * * Where common stock is received as a 

bonus with the purchase of preferred stock or bonds, 
the total purchase price shall be fairly apportioned between 
such common stock and the securities purchased for the 
purpose of determining the portion of the cost attributable 
to each class of stock or securities, but if that should be 
impracticable in any case, no profit on any subsequent sale 
of any part of the stock or securities will be!realized until 
out of the proceeds of sales shall have been Recovered the 
total cost. 

Petitioner, relying on the above article of Regulations 
65, and on the decision of the Circuit Court of Appeals, 
Sixth Circuit, in Harry E. Collins v. Commissioner of In¬ 
ternal Revenue, 32 Fed. (2d) 753, contends that he is en¬ 
titled to deduct the total cost before any taxable profit is 
realized. Respondent has allocated the original cost among 
the three classes of stock received upon thq exchange by 
using the market values of such classes of stock at the time 
of the exchange as a basis, his computation being set forth 
in the stipulated facts. The effect of this apportionment 
was to increase petitioner’s profit from sales! made in 1925 
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from $226,699.50 as reported by petitioner to $362,473.80, 
as determined by respondent upon an allocation of the 
original cost. 

Under the above quoted sections of the taxing statute 
the basis for computing profit in this particular case is cost 
since the stock was acquired subsequently to February 28, 
1913. It is stipulated, however, that at the time of 

19 purchase it was impracticable to apportion the cost 
between the preferred and common stock then ac¬ 
quired, which stipulation, in view of article 39 of Regula¬ 
tions 65, would at first seem to be conclusive. Such a con¬ 
tention ignores entirely the possibility that some future 
event might afford a practical and equitable basis upon 
which an apportionment could be made. It is our opinion 
that the exchange occurring in 1924, although a nontaxable 
transaction under section 203(5) (2), nevertheless, affords 
a basis for allocating the original cost among the shares 
obtained by the exchange. 

The Collins case, supra, does not support the petitioner’s 
position on this question. The court clearly pointed out 
that there were not sufficient data or facts in the record 
upon which to base an apportionment of cost as between 
the two classes of stock and remanded the case for further 
hearing. The court clearly indicated that only in case a 
further hearing failed to provide sufficient data or facts 
upon which to make a fair apportionment, would the tax¬ 
payer be permitted to recover the entire cost before being 
chargeable with any profits. In this case we have facts 
upon which apportionment of cost may be predicated, an 
apportionment which upon principle stamps itself as fair 
and equitable. Where, therefore, it becomes practicable to 
make an apportionment we believe that the decision in the 
Collins case supports the proposition that such apportion¬ 
ment should be made. It follows that with this apportion¬ 
ment the language found in article 39 of Regulations 65 is 
inapplicable. 

20 Petitioner points out in particular that portion of 
section 204(a) (6), hereinabove set forth, which 

states “the basis shall be the same as in the case of the 
property exchanged”, and contends that the word “same” 
should be literally construed, thereby permitting him to 
recover his total cost before reporting any profits. The 
answer to this contention is that no question is raised as 
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to petitioner’s right to recover cost, but only bow and when 
such cost shall be recovered. We believe this question has 
been settled by our discussion in the foregoing paragraphs 
of this opinion. 

Decision will be entered for the respondent. 

Now, February 11, 1931, the foregoing Findings of Fact 
and Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

21 United States Board of Tax Appeals] Washington. 
Docket No. 31948. 

John L. Kirkland, Petitioner,! 

- I 

vs. 

Commissioner of Internal Revenue, Respondent. 

j 

Decision. 


Pursuant to the Board’s findings of fact and opinion, 
promulgated July 22, 1930, it is ordered and decided that 
there is a deficiency of $16,834.29 for the calendar year 
1925. 

Enter. ! 

(Signed) LOGAN MORRIS, 

Member, United States Board of Tax Appeals. 


Entered Jul. 25, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


Now, February 11, 1931, the forgoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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22 United States Board of Tax Appeals. Filed Dec. 

20, 1930. 

Before the United States Board of Tax Appeals. 

Docket No. 31,948. 

John L. Kirkland, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by the Court of Appeals of the 
District of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, that the de¬ 
cision of the Board of Tax Appeals in the above entitled 
cause, dated July 25, 1930, may be reviewed by the Court 
of Appeals of the District of Columbia. This agreement is 
made under and pursuant to the provisions of Section 
1002(d) of the Revenue Act of 1926. 

HARVEY D. JACOB, 
HARVEY D. JACOB, 
Attorney for Petitioner. 

C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Commissioner. 

Now, February 11, 1931, the foregoing Stipulation of 
Venue certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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23 United States Board of Tax Appeals. Filed Dec. 

20, 1930. ! 

In the Court of Appeals of the District of Columbia. 

No. —. 

John L. Kirkland, Petitioner, 

v. * 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the Board of Tax 
Appeals. 

Your petitioner, John L. Kirkland, of Wheeling, County 
of Ohio, State of West Virginia, respectfully Represents: 

That on October 21, 1927, in the manner prescribed by 
law, he filed his appeal to the United States Board of Tax 
Appeals, praying relief from an alleged deficiency in Fed¬ 
eral Income Tax for the year 1925 in the amount of $16,- 
834.29, as asserted by respondent in his sixjty-day letter 
mailed to petitioner on August 24, 1927. 

The nature of the controvery before the Board of 

24 Tax Appeals was the amount of profit derived by the 
petitioner in the year 1925 from the sale during that 

year of certain shares of stock of the Continental Baking 
Corporation. There was no dispute between petitioner and 
the respondent regarding the sale price of said stocks, but 
the dispute related solely to the allocation of the total costs 
of said stocks to particular stocks for the pufpose of com¬ 
puting profit or loss, as prescribed by the law and regula¬ 
tions. 

The ease was submitted to the Board of ITax Appeals 
under date of October 22,1929, upon an agreed statement of 
facts, and, under date of July 22, 1930, the Board of Tax 
Appeals promulgated its findings of fact and decision deny¬ 
ing the relief prayed for by petitioner, and on iJuly 25,1930, 
issued its order reaffirming the deficiency asserted by re¬ 
spondent. 

The petitioner, being aggrieved by said findings, decision 
and order, files this petition for a review thereof, in 

25 accordance with the provisions of the Revenue Acts 
of 1926 and 1928. 
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The errors committed by the Board of Tax Appeals upon 
which the petitioner relies as a basis of this proceeding are 
as follows: 

1. The Board erred in allocating petitioner’s total cost 
of United Baking Company stock, $330,000.00, to the vari¬ 
ous stocks which he received of the Continental Baking Cor¬ 
poration (in connection with the reorganization of the 
former company) on the basis of the fair market values of 
the Continental Baking Corporation stocks at the time re¬ 
ceived in the exchange. 

2. The Board erred in finding that petitioner was taxable 
on any profit from the sales in 1925 before he had recovered 
his entire $330,000.00 cost, only the difference between the 
total sale price of $556,699.50 and total cost of $330,000.00 
being taxable. 

3. The Board erred in finding a deficiency against 

26 the petitioner in the amount asserted by respondent 
or in any other amount. 

The petitioner and respondent have entered into an 
agreement stipulating that the decision and order of the 
Board of Tax Appeals aforesaid may be reviewed by this 
Court, which agreement has been filed with the Board of 
Tax Appeals and is incorporated in the transcript of the 
record. 

Wherefore your petitioner prays that this Honorable 
Court may hear his petition, reverse the decision of the 
Board of Tax Appeals, and direct the entry of an order of 
no deficiency against this petitioner, and for such other and 
further relief as may to this Court appear proper in the 
premises. 

HARVEY D. JACOB, 

HARVEY D. JACOB, 

Attorney for Petitioner, 
National Press Building, Washington, D. C. 

27 District of Columbia, ss: 

Harvey D. Jacob, being duly sworn, says that he is at¬ 
torney in fact for John L. Kirkland, the petitioner named 
in the foregoing petition for review, and as such is duly 
authorized to verify said petition for review; that he is 
familiar with the statements therein contained and that the 
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facts therein stated are true to the best of hig knowledge 
and belief. 

HARVEY I). JACOB. 
HARVEY D. JACOB. 

Subscribed and sworn to before me this 11th day of De¬ 
cember, 1930. f 

[Seal of Madeleine E. Benton, Notary Public, District 
of Columbia.] 

MADELEINE E. BENTON, 

Notary Public, D. C. 

28 United States Board of Tax Appeals. Filed Dee. 
20,1930. 

In the Court of Appeals of the District of Columbia. 

No. 31948. 

John L. Kirkland, Petitioner, 
v. j 

Commissioner of Internal Revenue, Respondent. 

Please take notice that the within petition for review of 
the decision of the United States Board of Tax Appeals in 
the above entitled matter has been this day pled with the 
Clerk of the United States Board of Tax Appeals. 

HARVEY D. JACOB, 

HARVEY D. JACOB, 

Attorney for Petitioner, 
National Press Building, Washington, D. C. 

To Commissioner of Internal Revenue, Washington, D. C. 
Dated December 20,1930. 

Service accepted on date above stated. 

C. M. CHAkEST, 

General Counsel, Bureau of Internal Revenue. 

Now, February 11, 1931, the foregoing Petition for Re¬ 
view with proof of service and notice of filing certified from 
the record as a true copy. 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 
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29 United States Board of Tax Appeals. Filed Jan. 12, 

1931. 

Before the United States Board of Tax Appeals. 
Docket No. 31948. 

John L. Kirkland, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Praecipe. 

C. M. Charest, Esquire, 

Attorney for the Commissioner of Internal Revenue. 

Sir: 

Please take notiee that the petitioner in the above entitled 
proceeding designates the following as the portions of the 
record in this cause to he incorporated into the transcript 
on his appeal: 

30 1. Docket entries of the proceeding before the 
Board of Tax Appeals. 

2. Pleadings before the Board of Tax Appeals. 

3. Findings of fact, opinion and decision of the Board of 
Tax Appeals. 

4. Petition for review. 

5. Stipulation for review by the Court of Appeals of the 
District of Columbia. 

6. Stipulation of facts entered into by petitioner and re¬ 
spondent and filed with the Board of Tax Appeals. 

HARVEY D. JACOB, 
HARVEY D. JACOB, 
Attorney for Petitioner. 

Service of copy of the above praecipe acknowledged this 
12th day of January, 1931. 

C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Commissioner. 
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Now, February 11,1931, tbe foregoing agreed praecipe cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax -Appeals. 


Endorsed on cover: Board of Tax Appeals. No. 5355. 
John L. Kirkland, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals,!District of 
Columbia. Filed Feb. 13,1931. Henry W. Hodges, Clerk. 
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David Burnet, Commissioner, of Internal Revenue. 
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Harvey D. Jacob, 

Walter A. Bolingeb, 
Attorneys for Appellant, 
National Press Building, 
Washington, D. C. 


Press of Byron S. Arams, Washington, D. 0. 




Court of Hlppeate, Btrtrirt of Columbia 

January Term, 1931. 


No. 5355. 


John L. Kirkland, Appellant, 

i 

V . i 

David Burnet, Commissioner of Internal Revenue. 


BRIEF FOR APPELLANT. 


JURISDICTION. 

This case comes before the Court on petition for 
review of a decision of the United States Board of 
Tax Appeals pursuant to Sections 1001, 1000, 1003 
of the Revenue Act of 1926. By stipulation filed 
(R. P. 22) pursuant to the provisions of Section 
1002(d) of said Act, it has been agreed that the 
decision of the Board of Tax Appeals may be re¬ 
viewed by this Court. 

THE QUESTION PRESENTED. 

The only question involved is the amount j of tax¬ 
able profit derived by appellant from the sale of 
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certain: corporate stock during the year 1925. Ap¬ 
pellant claims that he derived a profit from said 
sale of not more than $226,699.50, whereas the Com¬ 
missioner contends that he derived a profit of 
$362,473.80, and as a result of said increased amount 
of profit, finds a deficiency in tax against appellant 
for the year 1925 of $16,834.29. 

THE FACTS OF THE CASE. 

The Board’s findings of fact (R. 14-16) constitute 
the material facts in the case, as follows: 

“1. During the calendar year 1922 and prior 
to February 28, 1923, the petitioner acquired as 
an original subscriber for cash, 3,300 shares of 
United Baking Company preferred stock with a 
par value of $100 at a cost of $330,000. 

2. With the purchase of the preferred stock 
mentioned in paragraph 1, the petitioner re¬ 
ceived as a bonus stock 3,300 shares of no-par 
value common stock of the United Baking Com¬ 
pany. 

3. The United Baking Company was reorgan¬ 
ized during the year 1924 under the name of the 
Continental Baking Corporation, authorizing the 
issue of three classes of stock; namely, preferred, 
class “A”, no-par value common and class “B”, 
no-par value common. At the time of the reor¬ 
ganization the petitioner exchanged all of his 
stock of the United Baking Company, acquired 
as set forth in paragraphs 1 and 2 for Conti¬ 
nental Baking Corporation stock upon the fol¬ 
lowing basis. 

For each share of the United Baking Com¬ 
pany preferred stock the petitioner received one 
share of Continental Baking Corporation pre¬ 
ferred stock and one share of Continental Bak¬ 
ing Corporation class “B” no-par value com- 
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mon stock, and for each share of the! United 
Baking Company no-par value common stock 
the petitioner received one share of Continental 
Baking Corporation class “A” no-par valtae com¬ 
mon stock and two shares of Continental Baking 
Corporation class “B” no-par value common 
stock, receiving in the exchange a total of 3,300 
shares of preferred, 3,300 shares, class “Jk”, and 
9,900 shares of class “B” of the Continental 
Baking Corporation. The above mentioned ex¬ 
change was one contemplated by section 203 
(6) (2) of the Revenue Act of 1924 and no gain 
or loss was recognizable in the exchange. 

4. During the year 1925 the petitioner made 
the following sales of stock of the Continental 
Baking Corporation: 



Number 

Amount 


of shares. 

.received. 

Preferred stock .... 

. 100 

$9,158.50 

Preferred stock _ 

. 200 

19,452.00 

Preferred stock .... 

.3,000 

285,000.00 

Class “A” .. 

. 1,200 

140,227.00 

Class “B” . 

. 2,000 

154,152.00 

Class “B” . 

. 1,700 

148,710.00 


Total.$556,699.50 


5. The market values of said stocks per share 
at the time of the exchange were: 

Preferred.I. $92.50 

Class “A” .!.. 109.75 

Class “B” .j.. 20.75 

6. The Commissioner of Internal Revenue, in 
determining the gain realized from the afore¬ 
said sales, apportioned the cost, or i $330,000, 
among the classes of stock received in jexehange, 
using as a basis therefor the market lvalues of 
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said stock so received in exchange. In so doing 
the Commissioner apportioned the original cost 
of one share of preferred and one share of com¬ 
mon stock of the United Baking Company, or 
$100, among one share of preferred, one share 
of class “A” common and three shares of class 
“BV common of the Continental Baking Cor¬ 
poration, the stock received in exchange there¬ 
for, in the same ratio respectively, that the mar¬ 
ket value at the time of the exchange of one 
share of preferred, one share of class “A” com¬ 
mon and three shares of class “B” common have 
to the total market values of said number of 
shares of the Continental Baking Corporation, 
resulting in the following apportionment of cost: 


Cost 

$92.50 

1 share preferred . . or $34,972 

$264.50 

$109.75 

1 share Class “A” common.. - or 41.493 

$264.50 

$62.25 

3 shares Class “B” common.. - or 23.535 


($7,845 per 
share) 

$264.50 


Total. $100,000 

7. It was impracticable to apportion the pur¬ 
chase price of the United Baking Company 
stocks between the preferred and common stock 
purchased from the United Baking Company at 
the time of such purchase. 

In reporting income for 1925 petitioner re¬ 
ported a profit on the sale of Continental Bak¬ 
ing Corporation stock in the amount of $226,- 
699.50. The respondent computed the profit on 
the sale of said stock as $362,473.80.” 
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Concisely, the facts and the question presented 


are: 

That prior to the taxable year 1925 and subse¬ 
quent to March 1, 1913, appellant acquired, atj a total 
cost which is not in dispute, a certain number of 
shares of preferred stock and a like nunjlber of 
shares of no-par-value common stock of a certain 
corporation; that thereafter, during the year 1924, 
appellant exchanged all of said shares of stock for 
other shares of stock in a reorganization, such as 
is described and contemplated by Section 203(b)(2) 
of the Revenue Act of 1924, and which exchange, 
therefore, did not itself result in any taxable gain 
or loss to appellant. However, it was certain of 
these shares of stock, acquired in the exchange, 
which appellant sold during the year 1925 that now 
results in the contested issue. The issue comes 
about by reason of the difference in allocation made 
by appellant and the Commissioner of the t<j>tal cost 
of the original shares purchased to the shares of 
stock acquired in the exchange. It being admitted 
by the Commissioner that at the time of appellant’s 
original purchase it was impracticable to apportion 
the purchase price between the preferred stock and 
the no-par-value common stock, which, in effect, con¬ 
cedes that, had appellant elected to sell any of said 


stocks prior to the reorganization he could have re 


covered his total cost before realizing any profit, 


appellant contends that such manner of Reporting 
profit was transmitted to the stocks acquired by 


him in the reorganization and that, therefore, he is 
entitled to offset his total original cost against the 
sale price of the stocks sold in 1925. The Com¬ 


missioner, on the other hand, contends that ithe total 
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original cost should be allocated to the stocks ac¬ 
quired hy appellant in the reorganization on the 
basis of the proportional market values of the said 
stocks at the time of said exchange. 

ARGUMENT. 

Article 39, Regulations 65, construing the Rev¬ 
enue Act of 1924, reads in part as follows: 

“ * * * Where common stock is received as 
a bonus with the purchase of preferred stock or 
bonds, the total purchase price shall be fairly 
apportioned between such common stock and the 
securities purchased for the purpose of deter¬ 
mining the portion of the cost attributable to 
each class of stock or securities, but if that 
should be impracticable in any case, no profit on 
any subsequent sale of any part of the stock or 
securities will be realized until out of the pro¬ 
ceeds of sales shall have been recovered the total 
cost. * * *” 

It is undisputed that during the calendar year 
1922 and prior to February 28, 1923, appellant pur¬ 
chased 3,300 shares of the preferred stock of the 
United Baking Company and received as a bonus 
therewith 3,300 shares of that company’s no-par- 
value common stock. It is undisputed that the total 
purchase price of said stocks to appellant was 
$330,000.00. It is undisputed that at the time of 
said purchase, it was impracticable to apportion said 
purchase price between the two classes of stock, the 
preferred and common. 

It is clear, therefore, that in so far as the orig¬ 
inal stocks purchased are concerned, their acquisi¬ 
tion by appellant fell squarely under the provisions 
of the above quoted Article 39, Regulations 65. 
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Article 39, Regulations 65, was under considera¬ 
tion by the Circuit Court of Appeals, Sixth Circuit, 
in the case of Harry E. Collin v. Commissioner, 32 
Fed. (2d) 753. j 

Reversing the Board of Tax Appeals, the Court 
said: I 

“ * * * Upon another hearing it may be prac¬ 
ticable to obtain data or facts upon which a fair 
apportionment of cost as between the two classes 
of stock may be made, but if it should not be 
then, under Article 39, of Regulations 45 (which 
is the same as Article 39 of Regulations 65) the 
petitioner will not be chargeable with any prof¬ 
its until he shall have recovered the entire pur¬ 
chase price.” 1 

Though remanding the case for a further hear¬ 
ing and evidence as to whether an apportionment of 
cost between the two classes of stock was prac¬ 
ticable, the Court clearly upheld Article 39 j as a cor¬ 
rect interpretation of the law, where, as in the pres¬ 
ent case, it was, in fact, impracticable to apportion 
said cost. 

Before discussing the possible effect of the ex¬ 
change of stocks in the reorganization, we ! shall dis¬ 
cuss the interpretation of Article 39 from the stand¬ 
point of the date of impracticability. In other words, 
can the date of impracticability referred to in said 
article be other than the date of purchase? Clearly 
not. Any other date would be wholly illogical and 
make Article 39 meaningless. 

For instance, it is possible that stocks acquired at 
a time when it was impracticable to apportion the 
cost between them, may at sometime thereafter ac¬ 
quire very definite market values, perchance they 



8 


might become listed on the stock exchange and be ac¬ 
tively traded in; but to make later acquired market 
values the test contemplated by Article 39 would cre¬ 
ate an extremely illogical and haphazard situation. 
It is well known that the prices of stocks often fluctu¬ 
ate very sharply within very short periods of time. 
If some later date is to be taken as the criterion for 
determining the impracticability, then just what date 
should be chosen? 

In this connection, the language of the Supreme 
Court in the case of Ithaca Trust Company v. the 
United States, 279 U. S. 151, 154; 73 L. Ed. 647, 
649, is believed very much in point. There the Court 
said: 


“The second question is raised by the accident 
of the widow having died within the year granted 
by the statute sec. 404, and regulations, for filing 
the return showing the deductions allowed by 
see. 403, the value of the net estate and the tax 
paid or payable thereon. By sec. 403(a)(3) the 
net estate taxed is ascertained by deducting 
among other things gifts to charity such as were 
made in this case. But as those gifts were sub¬ 
ject to the life estate of the widow of course their 
value was diminished by the postponement that 
would last while the widow lived. The question 
is whether the amount of the diminution, that is, 
the length of the postponement, is to be deter¬ 
mined by the event as it turned out, of the 
widow’s death within six months, or by mortality 
tables showing the probabilities as they stood on 
the day when the testator died. The first im¬ 
pression is that it is absurd to resort to statis¬ 
tical probabilities when you know the fact. But 
this is due to inaccurate thinking. * * * There¬ 
fore the value of the thing to be taxed must be 
estimated as of the time when the act is done. 
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But the value of property at a given time de¬ 
pends upon the relative intensity of the social 
desire for it at that time, expressed in tlje money 
that it would bring in the market. See Inter¬ 
national Harvester Co. v. Kentucky, 234 TJ. S. 
216, 222. Like all values, as the word is used by 
the law, it depends largely on more or lies® cer¬ 
tain prophecies of the future, and the value is no 
less real at that time if later the prophecy turns 
out false than when it comes out true. See 
Lewellyn v. Electric Reduction Co., 275 U. S. 
243, 247; New York v. Sage, 239 U. S. 57, 61. 
Tempting as it is to correct uncertain probabili¬ 
ties by the now certain fact, we are of opinion 
that it cannot be done, but that the value of the 
wife’s life interest must be estimated by the 
mortality tables. Our opinion is not changed by 
the necessary exceptions to the general rule 
specifically made by the Act.” 

Assuming that appellant is correct on the general 
proposition that the date of impracticability referred 
to in Article 39 is the date of purchase, theii the next 
question for the Court to consider is what effect, if 
any, did the exchange of stocks in the reorganization 
have on the application of Article 39 in determining 
appellant’s profits from the stock sales in 1925. 

After admitting that the impracticability of appor¬ 
tioning cost between the stocks at the time of their 
purchase would at first seem to be conclusive in sup¬ 
port of appellant’s contentions, the Board pointed 
out reasons why, in its opinion such circumstance 
was not conclusive. The Board’s reasoning in this 
connection, however, is not convincing. 

Section 204(a)(6) of the 1924 Revenue I Act pro¬ 
vides: 
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“The basis for determining the gain or loss 
from the sale or other disposition of property 
acquired after February 28, 1913, shall be the 
cost of such property; except that— 

“ (6) If the property was acquired upon an ex¬ 
change described in subdivision (b), (d), (e), or 
(f) of section 203, the basis shall be the same as 
in the ease of the property exchanged, * * 

It is admitted that the reorganization was such a 
one as is contemplated by Section 203(b)(2) of the 
Revenue Act of 1924. It becomes pertinent, there¬ 
fore, to determine just what the law means when it 
says, again quoting from Section 204(a)(6), 

“the basis shall be the same as in the case of 
the property exchanged.” 

In this connection, the Board stated: 

“Petitioner points out in particular that por¬ 
tion of section 204(a)(6), hereinabove set forth, 
which states ‘the basis shall be the same as in the 
ease of the property exchanged’, and contends 
that the word ‘same’ should be literally con¬ 
strued, thereby permitting him to recover his 
total cost before reporting any profits. The an¬ 
swer to this contention is that no question is 
raised as to petitioner’s right to recover cost, 
but only how and when such cost shall be re¬ 
covered. We believe this question has been set¬ 
tled by our discussion in the foregoing para¬ 
graphs of this opinion.” 

The Board construed the word “same” as apply¬ 
ing to cost without regard to allocation thereof. Ap¬ 
pellant insists that the word “same” as used in Sec¬ 
tion 204(a)(6) imports something more than simply 
cost,—that it covers allocation as well. 
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In speaking of “basis” for determining. gain or 
loss, “cost” is sometimes contrasted with March 1, 
1913 value or a value of some other date. Mlhere the 
only thing important is the matter of such contrast, 
then the word “same” might properly receive such 
a construction. However, in any case, where the al¬ 
location of cost or value is a matter of pertinent in¬ 
quiry, such allocation also constitutes a pertinent part 
of the “basis” for determining gain or loss, 

The various places and ways the word “basis” is 
found in the revenue laws serve to emphasize that it 
should not ordinarily be given any such restricted 
meaning as that given it by the Board in this case. 
As illustrative of the wide uses of the word “basis”, 
the following may be noted, accrual basis, cash basis, 
installment sales basis, completed contract I basis, et 
cetera. All the foregoing connote “allocation” as 
one of the prime factors. 

The history of and interpretation placed on the 
capital gain sections of the Revenue Acts, in connec¬ 
tion with non-taxable exchanges, are indicative of the 
broad interpretation which Congress intended should 
be given to the provision, | 

“the basis shall be the same as in the case of 
the property exchanged”, 

as contained in Section 204(a)(6) of the Revenue Act 
of 1924. Section 204 of the 1924 Act, as wjell as the 
same section of the 1926 Act, deal with various kinds 
of non-taxable exchanges in connection with reorgani¬ 
zations. Questions have often arisen where these ex¬ 
changes have occurred as to whether stock! of a cor¬ 
poration so acquired and later sold less than two 
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years after the reorganization, but more than two 
years after the original property had been acquired, 
meets the two-year requirement of the capital gain 
sections. Under some conditions, the combining of 
the two periods, that is, the period prior to the reor¬ 
ganization and the period thereafter, was recognized 
by the Commissioner under the 1924 Revenue Act, 
but to remove any doubt on the subject, Congress 
specifically provided in the 1926 Act, Section 208(a) 
(8), for the combining of the two periods to cover 
every species of property received in either an ex¬ 
change or by gift, where the basis was deemed to be 
in whole or in part the same as before the exchange 
or gift. 

In providing that exchanges such as described in 
Section 203 of the 1924 Revenue Act should result in 
neither gain nor loss and that the basis of the prop¬ 
erty received in the exchange should be the same as 
in the case of the property exchanged, it was the clear 
intent of Congress that neither a taxpayer nor the 
government should benefit or lose from a taxing 
standpoint by reason of said exchange. 

It had been contended that treating such exchanges 
as closed transactions and taxing profits therefrom, 
in effect only paper profits, was retarding business 
and preventing the consummation of many desirable 
transactions. It was to correct this situation that 
Congress specifically provided in Section 204(a)(6), 

“the basis shall be the same as in the case of 
the property exchanged.” 

Therefore, it stands to reason that this very valu¬ 
able right which appellant acquired in the beginning, 
that is, the right to recover his entire cost on dis- 
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posing of his stock before being required to report 
any profit, should be and is protected by the quoted 
provisions from Section 204(a)(6). Yet, the Com¬ 
missioner and the Board now say that this right was 
definitely forfeited, destroyed or taken away by rea¬ 
son of the exchange, which admittedly comes under 
Sections 203 and 204 of the 1924 Act; that the words 
“same” and “basis” have nothing to do jwith al¬ 
location. 

Appellant submits that such construction iis wholly 
out of keeping with both the letter and spirit of the 
Act and serves to penalize him in a way j the law 
never intended. 

Appellant respectfully insists that the decision of 
the United States Board of Tax Appeals should be 
reversed and the case remanded to the Board with 
directions to find that appellant is entitled to recover 
his entire cost of $330,000.00 from the stock sales in 
1925 before reporting any profit. 

Respectfully submitted, 

Harvey D. Jacob, 

Walter A. Bolinger, 
Attorneys for Appellant, 
National Press Building, 
Washington, D. C. 
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United States Board of Tax Appeals entered July 
25, 1930. (R. 19.) The ease is brought to this 
Court by petition for review filed in accordance 
with the stipulation between the parties (R. 20) 
and pursuant to the Revenue Act of 1926, e. 27, 
Sections 1001,1002, and 1003,44 Stat. 9,109,110. 

QUESTION PRESENTED 

May the taxable gain derived from the sale in 
1925 of a portion of different classes of stock re¬ 
ceived by appellant in a nontaxable exchange in 
1924 for other stock, be computed upon the basis 
of the cost of the original stock allocated to the new 
stock in proportion to the market value of each 
class of new stock at the time of the exchange ? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 203 (b) (2). No gain or loss shall be 
recognized if stock or securities in a corpo¬ 
ration a party to a reorganization are, in 
pursuance of the plan of reorganization, ex¬ 
changed solely for stock or-securities in such 
corporation or in another corporation a 
party -to the reorganization. 

Revenue Act of 1926, e. 27, 44 Stat. 9: 

Sec. 204 (a). The basis for determining 
the gain or loss from the sale or other dis¬ 
position of property acquired after Febru¬ 
ary 28, 1913, shall be the cost of such prop¬ 
erty ; except that— 

■*■*** '* 
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(6) If the property was acquired upon an 
exchange described in subdivision (b), 
* * * of section 203, the basis shall be 
the same as in the case of the property ex¬ 
changed, decreased in the amount i of any 
money received by the taxpayer and in¬ 
creased in the amount of gain or decreased 
in the amount of loss to the taxpayer that 
was recognized upon such exchange under 
the law applicable to the year in which the 
exchange was made. * * * j 

Sec. 1200 (a) The following parts of the 
Revenue Act of 1924 are repealed, to take 
effect (except as otherwise provided in 
this aet) upon the enactment of this 
Act, * * * : 

Title II (called “Income Tax”) as of 
January 1,1925, * * * 

Regulations 65 and 69, Treasury Department: 

Art. 39. * * * Where common stock is 
received as a bonus with the purchase of 
preferred stock or bonds, the total purchase 
price shall be fairly apportioned i between 
such common stock and the securities pur¬ 
chased for the purpose of determining the 
portion of the cost attributable to each class 
of stock or securities, but if that should be 
impracticable in any case, no profit on any 
subsequent sale of any part of the! stock or 
securities will be realized until out of the 
proceeds of sales shall have been recovered 
the total cost. 
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STATEMENT OP FACTS 

The facts were stipulated and as found by the 
Board of Tax Appeals are as follows (R. 14-16) : 

1. During the calendar year 1922 and prior to 
February 28, 1923, the taxpayer acquired as an 
original subscriber for cash 3,300 shares of United 
Baking Company preferred stock with a par value 
of $100 at a cost of $330,000. 

2. With the purchase of the preferred stock men¬ 
tioned in paragraph 1, the taxpayer received as a 
bonus stock 3,300 shares of no-par value common 
stock of the United Baking Company. 

3. The United Baking Company was reorganized 
during the year 1924 under the name of the Conti¬ 
nental Baking Corporation, authorizing the issue 
of three classes of stock; namely, preferred, class 
“A,” no-par value common and class “B,” no-par 
value common. At the time of the reorganization 
the taxpayer exchanged all of his stock of the 
United Baking Company, acquired as set forth in 
paragraphs 1 and 2 for Continental Baking Cor¬ 
poration stock upon the following basis: 

For each share of the United Baking Company 
preferred stock the taxpayer received one share 
of Continental Baking Corporation preferred stock 
and one share of Continental Baking Corporation 
class “B” no-par value common stock, and for each 
share of the United Baking Company no-par value 
common stock the taxpayer received one share of 
Continental Baking Corporation class “A” no-par 
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value common stock and two shares of Continental 
Baking Corporation class “B” no-par value com¬ 
mon stock, receiving in the exchange a I total of 
3,300 shares of preferred, 3,300 shares, clhss “A,” 
and 9,900 shares of class “B” of the Continental 
Baking Corporation. The above-mentioned ex¬ 
change was one contemplated by Section! 203 (b) 
(2) of the Revenue Act of 1924 and no gain or loss 
was recognizable in the exchange. 

4. During the year 1925 the taxpayer made the 
following sales of stock of the Continental Baking 
Corporation: 



Number 
of snares 

Amount 

received 


100 

200 

3,000 

1,200 

^,000 

1,700 

$9,158.50 
19,452.00 
285,00a 00 
140,227.00 
54,152.00 
48,7ia00 







— 

556,69a 50 


5. The market values of said stocks per share at 
the time of the exchange were: j 

Preferred__ $92.50 

Class “A”_j__ 109.75 

Class “B”_4— 20.75 


6. The Commissioner of Internal Revenue, in de¬ 
termining the gain realized from the aforesaid 
sales, apportioned the cost, or $330,000, pnong the 
classes of stock received in exchange, iising as a 
basis therefor the market values of saifl stock so 
received in exchange. In so doing the Commis- 
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sioner apportioned the original cost of one share 
of preferred and one share of common stock of the 
United Baking Company, or $100, among one share 
of preferred, one share of class “A” common and 
three shares of class “B” common of the Conti¬ 
nental Baking Corporation, the stock received in 
exchange therefor, in the same ratio, respectively, 
that the market value at the time of the exchange of 
one share of preferred, one share of class “A” com¬ 
mon and three shares of class “B” common have to 
the total market values of said number of shares of 
the Continental Baking Corporation, resulting in 
the f oEowing apportionment of cost: 


1 share preferred__ 

- $92.50 or 

Cost 

$34,972 


$264.50 


1 share Class “A” common_ 

. _$109. 75 or 

41.493 

3 shares Class “ B ” common_ 

$264.50 

_ $62.25 or 

23.535 ($7,845 


$264.50 

per share) 


Total_ 100.000 

7. It was impracticable to apportion the purchase 
price of the United Baking Company stocks be¬ 
tween the preferred and common stock purchased 
from the United Baking Company at the time of 
such purchase. 

In reporting income for 1925 appellant reported 
a profit on the sale of Continental Baking Corpora¬ 
tion stock in the amount of $226,699.50. The Com¬ 
missioner computed the profit on the sale of said 
stock as $362,473.80. 
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The taxpayer contends that he is entitled to de¬ 
duct the total cost before any taxable profit is real¬ 
ized; predicating such a contention upon Article 
39 of Regulations 65 and 69. 

The Commissioner allocated the original cost 
among the three classes of stock received upon the 
exchange in proportion to the market values of 
such classes of stock at the time of the exchange. 
Upon the basis of cost so allocated the Commis¬ 
sioner increased appellant’s taxable income from 
$226,699.50, as reported by him, to $362,47j3.80 and 
determined a deficiency in tax of $16,934.29. The 
Board of Tax Appeals approved the Commis¬ 
sioner’s determination and taxpayer appeals. 

ARGUMENT 

The cost to appellant of Continental Baking Company- 
stock is the cost of United Baking Company stock ex¬ 
changed therefor and is the basis prescribed by statute 
for computing gain on sale of new stock, suchj cost to be 
allocated to each class of new stock in proportion to the 
market value thereof at the time of the exchange 

Admittedly, when the taxpayer exchanged his: 
United Baking Company stock for Continental. 
Baking Corporation stock the transaction was a. 
nontaxable one within the provisions of Section 
203 (b) (2) of Revenue Acts of 1924 and 1926. 

Had the taxpayer disposed of any or all of his 
United Baking Company stock undoubtedly that 
transaction would have fallen squarely within the 
provisions of Article 39, Regulations 65 and 69 and, 
since it is stipulated that an allocation of cost to 
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the two classes of such stock was impracticable, the 
taxpayer would have been permitted to recover his 
cost in full before any taxable income would have 
arisen. 

But the taxpayer did not sell United Baking 
Company stock. He traded it for Continental 
Baking Corporation stock, which stock had a defi¬ 
nitely known fair market value. At the end of that 
transaction the taxpayer found himself the owner 
of a certain number of shares of Continental Bak¬ 
ing Corporation stock which he had received in ex¬ 
change for his United Baking Company stock, the 
cost of which latter stock, in its entirety, was 
known. In other words, the United Baking Com¬ 
pany stock, for which the taxpayer paid $330,000, 
was exchanged as a whole for 3,300 shares of pre¬ 
ferred, 3,300 shares of Class “A” stock and 9,900 
shares of Class “B” stock of the Continental Bak¬ 
ing Corporation, which took the place of the United 
Baking Company stock exchanged. It follows that 
the Continental Baking Corporation stock cost the 
taxpayer $330,000. 

The 1 record (p. 15) discloses that what appellant 
received on the exchange was Continental Baking 
Corporation stock of the conceded fair market 
value of $872,850 for United Baking Company 
stoek which’ cost him $330,000. It is apparent, 
therefore, that, but for the express provisions of 
Section 203 (b) (2) , the taxpayer would, upon this 
transaction, have been subject to a tax upon a profit 
of $542,850. This transaction, however, because of 
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Section 203 (fe), was tax free, the Government be¬ 
ing content, in such cases of reorganization, Ito col¬ 
lect its tax when the taxpayer sells his nevt stock 
and to arrive at any taxable gain by using as a basis 
the cost of the stock exchanged. 

It seems manifest from the plain provisions of 
the statute that in cases of this kind the stock re¬ 
ceived on the exchange must be considered !as tak¬ 
ing the place of the stock given up. Any potential 
gain or loss resulting from the exchange itself is 
not recognized at that time. (Sec. 203 (hi) (2).) 
But it was not intended that such gain should be 
tax exempt or that such loss should be denied as a 
deduction', the intent of the Aet being only to post¬ 
pone the tax on such gain or the allowance of a 
deduction for such loss until there has been an 
actual realization by sale or like disposition. It 
is expressly provided (Sec. 204 (a) (6)) that the 
gain or loss from the sale of the stock received on 
the exchange shall be computed upon the basis of 
the stock given up on that nontaxable transaction. 
In Prentice-Hall Tax Service, 1931, Vol. 2, p. 10, 
568, where the corresponding provisions of! the 1928 
Revenue Act and Regulations are discussed, it is 
said: j 

Postponement of gain or loss .—The gen¬ 
eral theory of Art. 597 of Reg. 74 is that 
where no gain or loss is recognized as result¬ 
ing from an exchange, the new property re¬ 
ceived shall, for the purposes of determining 
gain or loss from a subsequent sale, and for 
depreciation and depletion, be considered as 
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taking the place of the old property given 
up in connection with the exchange. The 
provisions of Section 112 that no gain or 
loss is recognized from certain exchanges do 
not grant an exemption and are not so in¬ 
tended. These provisions are based upon 
the theory that the type of exchanges speci¬ 
fied in Section 112 are merely changes in 
form and not in substance, and consequently 
should not be considered as effecting a reali¬ 
zation of income at the time of the exchange. 
In other words, these provisions result not 
in an exemption from tax but in a postpone¬ 
ment of tax until the gain is realized by a 
pure sale or by such an exchange as amounts 
to a pure sale. It follows, therefore, that 
in the case of such an exchange, the property 
received should be considered as taking the 
place of the property exchanged■ (Italics 
ours.) 

In this case the stock given up was acquired sub¬ 
sequent to February 28, 1913, and accordingly the 
cost thereof, $330,000, is the basis for determining 
gain or loss. It follows that the basis for com¬ 
puting the gain or loss on the sale of the stock re¬ 
ceived on the exchange is the cost, $330,000, of the 
old stock. It is immaterial that it was imprac¬ 
ticable to apportion the aggregate cost of the old 
stock to the two classes purchased, for in this case 
there was no occasion or necessity for such an ap¬ 
portionment. No segregated part of the old sfbck 
was sold or disposed of, but the entire lot was dis¬ 
posed of in a nontaxable transaction. 
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There was, therefore, no need to assign any por¬ 
tion of the cost to the classes of stock originally 
purchased and the rule prescribed in Article 39, 
Regulations 65 and 69, is in no wise applicable so 
far as the old stock is concerned. That rule mani¬ 
festly is applicable only where the stock is' sold or 
•disposed of in part and not as a whole, j Conse¬ 
quently, in this case the basis of the old stock, the 
cost thereof, is unaffected by any question as to the 
practicability of allocating the same to the two. 
classes, since all the stock was exchanged as a whole 
for the new stock, and in accordance with the ex¬ 
press provisions of the Act that basis, the cost of 
the old stock, must be used in computing igain or 
loss on the sale of the new securities which replaced 
the old. The new stock simply took the place of 
the old stock, for which it was exchanged. 

Immediately upon consummation of the exchange 
the United Baking Company stock passes from the 
picture and is of importance only to the extent of 
its cost. Thereafter, the taxpayer held, and we are 
interested in, only Continental Baking Corporation 
stock, which in the final analysis was acquired at a 
cost of $330,000. As the latter stock had a defi¬ 
nite, conceded fair market value, the cost thereof 
could certainly be allocated upon the basis of the 
ratio of the fair market value of each ! class of 
stock to the aggregate value of all classes, and since 
only a portion of this stock was sold such an allo¬ 
cation must be made in accordance with the regu¬ 
lations (Art. 39, Regs. 65 and 69), in order that 
the gain derived from such sale may be determined. 
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It may be noted that the Regulations promul¬ 
gated for the enforcement of those provisions of 
the Revenue Act of 1921 which correspond to Sec¬ 
tions 203 (b) (2) and 204 (a) (6), Revenue Acts of 
1924 and 1926, expressly provide that where securi¬ 
ties are exchanged for new securities of different 
classes, so that no gain or loss is recognized, “for 
the purpose of determining gain or loss on the 
subsequent sale of any of the new securities the 
proportion of the original cost, or other basis, to 
be allocated to each elass of new securities is that 
proportion which the market value of the particu¬ 
lar class bears to the market value of all securities 
received on the date of the exchange.” (Art. 1567, 
Regs. 62; Sec. 202 (a), (c) (2), and (d) (1), Reve¬ 
nue Act of 1921, c. 136,42 Stat. 227.) While Regu¬ 
lations 69 promulgated pursuant to the Revenue 
Act of 1926 do not contain the same express lan¬ 
guage quoted above, it would seem that the prin¬ 
ciple there announced is equally applicable to such 
cases as the instant one, arising under the Revenue 
Act of 1926, the pertinent provisions of which are 
substantially the same as the corresponding pro¬ 
visions of the Revenue Act of 1921. 

Cases of this kind are not unlike those in which 
a stockholder upon reorganization of the corpora¬ 
tion receives new stock of different classes without 
surrendering his original stock in which case the 
Regulations provide that the cost of the original 
stock shall be allocated to both original and all 
classes of new stock in proportion to the respective 
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values of each class of stock at the time the new 
stock is received. (Art. 1599, Regs. 69; Revenue 
Act of 1926.) This rule, it will be observed, is the 
same as that expressly prescribed by the 1921 Regu¬ 
lations for securities received upon a nontaxable 
exchange. Thus it is seen that the Regulations 
have consistently adhered to the principle that the 
basis for determining gain or loss on the sale of 
stock of different classes received upon an ex¬ 
change or distribution in connection with j a reor¬ 
ganization shall be the cost of the original stock 
allocated to the new stock (or the new and old 
stock) in proportion to the value of each class of 
stock at the time of the exchange or distribution. 

Moreover, in eases of this kind the Income Tax 
Unit of the Treasury Department has consistently 
ruled, certainly since the passage of the Revenue 
Act of 1924 and the promulgation of the regula¬ 
tions of the department construing the provisions 
of that Act, the corresponding provisions t>f which 
are substantially the same as the pertinent provi¬ 
sions of the Revenue Act of 1926 and the Regula¬ 
tions promulgated thereunder, that the cost of the 
original stock must be allocated to the respective 
classes of the new stock received on the exchange 
in proportion to the market value of eacli class of 
new stock at the time of the exchange, asithe basis 
for determining gain or loss upon the subsequent 
sale of the new stock. I. T. 2258, G. B. V-l, p. 10; 
I. T. 2302, C. B. V-2, p. 15; I. T. 2335, C. B. VI-1, 
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p. 18. These rulings are short and for convenience 
are set forth in full in the Appendix to this brief. 

Such an interpretation by the Income Tax Unit, 
it is submitted, is fair and reasonable and it can 
work no injustice or hardship upon the taxpayer 
because it produces results which determine the real 
gain or loss by the taxpayer in such transactions. 
Furthermore, this consistent practice and reason¬ 
able interpretation should not be disturbed except 
for weighty reasons. McCaughn v. Hershey Choc¬ 
olate Co. (Sup. Ct.), decided May 18,1931, not yet 
reported, see Prentice-Hall Tax Service, 1931, Vol. 
I, p. 1432; Fawcus Machine Co. v. United States, 
282 U. S. 375; Brewster v. Gage, 280 U. S. 327; 
Heiner v. Colonial Trust Co., 275 U. S. 232; Nar 
‘tional Lead Co. v. United States, 252 U. S. 140. 

The contention of appellant that, as an alloca¬ 
tion of the cost to the original stock at the time of 
acquisition was impracticable and under the Regu¬ 
lations he was entitled to recover cost before there 
was any taxable income from a disposition of such 
stock. Section 204 (a) (6) requires that the en¬ 
tire cost be returned before there is any taxable 
gain from the sale of the stock, or a part thereof, 
received on the exchange, is untenable. The provi¬ 
sions of Section 204 (a) are plain and unambigu¬ 
ous. They say to a taxpayer that if you buy prop¬ 
erty after February 28,1913, and sell it subsequent 
thereto your basis for determining gain or loss shall 
be the cost of that property. Section 204 (a) (6) 
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says that if you have property for which you paid 
a specified amount of money and trade it for other 
property, the trade being a nontaxable transaction, 
the basis for determining the gain or loss upon a 
sale of the property received on the exchange shall 
be the same as it was in respect to the property 
■originally acquired by you, namely, the cost; 

There is, we submit, nothing in the Act or Regu¬ 
lations which gives any support to the contention 
that the term “same basis” necessarily connotes 
the allocation of cost to the classes of original stock, 
where that stock is not sold by classes or shares but 
is exchanged as a whole for new stock. As hereto¬ 
fore pointed out, an allocation of cost to the orig¬ 
inal stock by classes and shares was not required 
and there was no necessity for allocation. The 
basis of that stock was cost, and by the plain, ex¬ 
press terms of the Act the basis of the new stock 
was the same, namely, cost of the old stock. In 
other words, the new stock takes the place of the old 
and is considered as having been acquired at the 
cost of the old stock. 

It would, therefore, seem to follow, necessarily, 
that as the Continental Baking Corporation stock 
cost appellant $330,000 and each class of that stock 
had a definite, ascertained fair market value at the 
time of acquisition (the exchange), the Commis¬ 
sioner not only was authorized, but was required 
to allocate the cost among the different classes of 
stock in proportion to the market value | of each 
class of stock. 
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Taxpayer relies to a great extent upon the ease 
of Collin v. Commissioner (C. C. A. 6th), 32 F. (2d) 
753. That case, however, it is respectfully submit¬ 
ted, is not in point and has no application in view 
of the fact that the stock which was disposed of was 
the original stock purchased and as the record 
failed to disclose that an allocation of cost was 
practicable, the case was remanded for determina¬ 
tion of that fact. There was not present in that 
case, as in this, an exchange as a whole of stock 
originally purchased for other stock of definitely 
known fair market value, to which cost could be 
allocated, and a subsequent sale of part of the new 
stock. 

CONCLUSION 

In view of the foregoing, it is respectfully sub¬ 
mitted that the decision of the United States Board 
of Tax Appeals should be affirmed. 

G. A. Youngquist, 

Assistant Attorney General. 
Sewall Key, 

John MacC. Hudson, 
Special Assistants to the Attorney General. 

C. M. Chakest, 

General Counsel, 

Bureau of Internal Revenue, 

William E. Davis, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 


August, 1931. 


APPENDIX 

I. T. 2258, C. B. V-l, p. 10 j 

REVENUE ACT OF 1924 

The M Company held 5x dollars par value of the 
O Company’s bonds, which were underlying bonds 
of the P Company. A reorganization took place 
by the formation of a new corporation which took 
over through a foreclosure sale all of the ajssets of 
the P Company. The new corporation issued to 
the M Company 4y shares of prior preferred and 
preferred stock of the par value of 6x dollars; 5x 
dollars for the bonds and x dollars for the unpaid 
interest. j 

Held, that the exchange of bonds for stock was an 
exchange of “stock or securities” within the mean¬ 
ing of section 203 (b) 2 of the Revenue Actj of 1924 
from which no taxable gain or deductible loss re¬ 
sulted. The original cost or March 1, 1913, fair 
market value of the bonds exchanged must, how¬ 
ever, be allocated to each class of the new stock in 
that proportion which the market value of ithe par¬ 
ticular class bears to the market value of all the 
stock received in exchange for the bonds. 

The M Company, trustee under the will of A, 
held 5x dollars face value of O Company’s bonds. 
These bonds were underlying bonds of the P Com¬ 
pany. The latter company became financially 
(IT) 
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involved and a reorganization committee was ap¬ 
pointed to formulate a plan of reorganization. 
Under date of July —, 1922, the committee an¬ 
nounced the following plan: 

All interest on outstanding bonds matur¬ 
ing prior to-, 1919, and upon all out¬ 
standing bonds of group-to date of 

exchange of securities, shall be paid in cash, 
and all other coupons and interest due sub¬ 
sequent to-, 1919, and up to the time 

of the distribution of new securities, shall 
be refunded by the issuance of bonds or 
prior preferred or preferred stock, as the 
case may be. 

This plan was consummated by the purchase of 
the properties of the P Company at a foreclosure 
sale by reorganization committee and the issuance 
of the new securities of the newly organized cor¬ 
poration, called for by the plan. The M Company 
received, under date of-, 1924, for the 5x dol¬ 

lars face value bonds of the 0 Company, which it 
held, 3y shares of prior preferred stock and y shares 
of preferred stock of the newly organized corpora¬ 
tion. The 4y shares thus received had a par value 
of 6x dollars, which represented the principal of 
the bonds, or 5x dollars, and accrued or unpaid in¬ 
terest in the amount of x dollars. No particular 
shares of the new stock were received as represent¬ 
ing the unpaid interest. Information is requested 
as to whether the securities received as the result 
of the reorganization are to be treated as income, 
and, if so, in what year; what basis should be used 
in determining gain or loss upon a subsequent sale 
of the shares of the new corporation, and whether 
certain of the securities must or may be set aside 
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as representing the unpaid, interest on the O Com¬ 
pany’s bonds, and, if so, what basis should be used 
in determining the gain or loss from their; subse¬ 
quent sale. 

Section 208 (b) 2 of the Revenue Act of 1924 
provides as follows: 

No gain or loss shall be recognised if stock 
or securities in a corporation a parity to a 
reorganization are, in pursuance of the plan 
of reorganization, exchanged solely for 
stock or securities in such corporation or in 
another corporation a party to the reorgani¬ 
zation. 

In view of the facts and provisions set forth 
above, no gain or loss is held to have resulted from 
the exchange of the bonds, of the face valuie of 5x 
dollars, for prior preferred and preferred Stock of 
the par value of 5x dollars. Consequently,; 5x dol¬ 
lars par value of the stocks received should not be 
reported as income for the year of receipt. The 
original cost or March 1, 1913, fair market value 
of the bonds exchanged, whichever is greater, if 
acquired prior thereto, is the basis to be used in 
determining gain or loss from a subsequent sale of 
stock of the new corporation received for the bonds. 
Such cost or March 1,1913, fair market valUe must, 
however, be allocated to each class of the new 
stock in that proportion which the market value 
of the particular class hears to the market value 
of all the stock received in exchange for thje bonds. 

It is further held that a proportionate amount of 
both classes of the preferred stock received in ex¬ 
change for the interest which had accrued on the 
bonds in question, and which was unpaid^ should 
be allocated to the payment of such interest. If 
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such stock when allocated had a market value which 
can be readily and satisfactorily determined as of 
the date of exchange, that value should be reported 
as taxable income for the year 1924, as substituted 
for the interest which should have been paid, ac¬ 
cording to the terms of the bonds, in cash. In the 
-event that such stock as allocated to the payment 
of interest had no market value as of the date of 
the exchange, then it should be held in place of the 
accrued interest and the proceeds thereof reported 
as income when sold. 

I. T. 2302, C. B. V-2, p. 15 

REVENUE ACT OF 1926 

A, in connection with a reorganization in 1924, 
exchanged 50 shares of M Company common stock 
for 50 shares of 0 Company class “A” common 
stock and 100 shares of O Company class “B ” stock. 
No gain or loss was recognized on the exchange. 
The basis for computing gain or loss from the sub¬ 
sequent sale of the stock received in exchange is 
the cost of the M Company common stock, such cost 
being allocated to the two classes of O Company 
common stock on the basis of their respective val¬ 
ues on the date of the exchange. 

A question is raised as to the amount of gain re¬ 
sulting from the sale of 100 shares of class “B” 
common stock of the M corporation. 

It appears that in 1924 A purchased 50 shares 
of the M corporation common stock at 3x dollars 
a share, or a total cost of 150x dollars; that A sub¬ 
sequently in a reorganization transaction ex¬ 
changed the 50 shares of stock of the M corporation 
for 50 shares of the O corporation class “A” com- 


mon stock, stated to have a market value of 5x 
dollars a share, or a total value of 250x dollars, and 
100 shares of the O corporation class “B” common 
stock, stated to have a market value of x dollars 
a share, or a total value of lOOx dollars; that the 
exchange was made on the basis of 1 share of class 
“A” common stock of the O corporation! and 2 
shares of class “B” common stock of the O corpo¬ 
ration for each share of M corporation stock sur¬ 
rendered ; and that, at the market values stated of 
the class “A” and class “B” common stocks, the 
ratio of the total value of the class “A” cpmmon 
stock to the total value of the class “B” common 
stock at the time they were received was as 5 is to 2. 
As no gain or loss was recognized under thb Beve- 
nue Act of 1924 in such a reorganization transaction 
as is here presented, the original cost of j the 50 
shares of M corporation stock (150x dollar^) must 
be used as the basis for the new shares, such cost 
being apportioned between the two classes of stock 
received in exchange in accordance with their rela¬ 
tive market values as of the date of the exchange, 
i. e., f ($ of 150x dollars or 107ix dollars) to the 
class “A” common stock and ? ($ of 150x dollars or 
42fx dollars) to the class “B” common st<j>ck. It 
is stated that in 1925 A sold the 100 shares of O cor¬ 
poration class “B” common stock received in the 
reorganization at 1 Y 2 X dollars a share, or a total 
selling price of 150x dollars. The gain to be in¬ 
cluded, therefore, in the 1925 gross income for in¬ 
come tax purposes is the difference between the 
selling price of the 100 shares sold (150x dollars) 
and the basis of such shares, computed as shown 
above (42fx dollars), or a gain of 107tx dollars. 
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I. T. 2335, C. B. VI-1, p. 18 

REVENUE ACT OF 1926 

The allowance for depletion provided by section 
204 (c) 2 of the Revenue Act of 1926 in the case of 
oil and gas wells constitutes an allowable deduction 
under the Revenue Act of 1926 notwithstanding 
there is no depletable capital sum based upon cost. 

Inquiry is made as to whether a taxpayer is en¬ 
titled to depletion allowance computed in accord¬ 
ance with the provisions of section 204 (c) 2 of the 
Revenue Act .of 1926 Regardless of the fact that he 
has no depletable capital sum based upon cost. 

Paragraph^(2) olsubwefsion (c) of section 204, 
Revenue. Act.of 1926, reads.as follows: 

In the case of oil and gas wells the allow¬ 
ance for depletion shall be 27 Y 2 per centum 
of the gross income from the property dur¬ 
ing the taxable year. Such allowance shall 
not exceed 50 per centum of the net income of 
the taxpayer (computed without allowance 
for depletion) from the property, except 
that in no case shall the depletion allowance 
be less than it would be if computed without 
reference to this paragraph. 

It is the opinion of this office that the provisions 
quoted clearly provide for a depletion allowance 
which may be taken as a deduction in computing 
net income under the Revenue Act of 1926 notwith¬ 
standing that the taxpayer has no depletable capi¬ 
tal sum based upon cost. 
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